Ce» 3 
Archibald Primroſe, Lord) 955 James Taylor, Gent. and 1 
Viſcount Roſeberry, of the $ EEliraleth his Wife, wot 
Kingdom of Scotland ; 197 was Second Wife and Re- © Reſpond*: 
and Dorothy his Wife, Appel“ lict of the ſaid Everingham | 
only Child of Everingbam . — — A 
Creſſey, Jun. Eſq; by Anne 1 Samuel Hreman..— TIER 2) | 


bis Firſt Wife, ——— 5 


| The Queſtion upon this Appeal, is, Whether the Appellants ſhall bave Intereſt for | 
the Summ of 2000 Pounds, provided to be raiſed for the Appellant Dorothy, 
out of her F ather's Eſtate, after his Death; which Eft ate was, after his 


Death, entred upon by her Truſtee, who was all the while in the Poſſeſſion and 


Receipt of the whole Profits for about Sixteen Tears, till the ſaid 2000 Pounds 
was ſatisfied, in the Tear 1695. with an Owerplus of 110 Pounds, which he has 


paid back ; whenas the Reſpondent Elizabeth, who was to have had 320 Ponnds 
per Annum Jointure out of the Eſtate, had not a Farthing of it from the 
Tear 1679, fill the Tear 1696, after the 2000 Pounds was ſatisfied. 


And the C A SE of the Reſpondent Taylr and his Wife, i, 


HAT Everingham Creſſey the Father, and Everingham his Son (Father of the Appel- 
lant Dorothy) made a Settlement (after the Son's Marriage of their Eſtate, upon the 
Lord Fairfax, Francis Nevill, Eſq; (Brother of Anne) and ſeveral others; whereby, 
© After the Death of Everingham the Son, in failure of Iſſue Male, a term of Forty 
Years was veſted in thoſe Truſtees for raiſing 2000 J. Portion for the Eldeſt Daughter of that 
Marriage; and 1000 l. for every other Daughter out of the Profits, or by Leaſing. 
And in failure of Iſſue Male, the Eſtate was ſettled to the Right Heirs of Old Everingham, 


: 19. Sept. 1670. 


Hee, That Part of the Eſtate was ſettled upon the Old Man, and his Wife Sarah, for their 


Lives; and he had alſo a term of One and Twenty Years abſolutely in other Part. 


26.May, 1651. Old Everingbam, by his Will, Deviſed his Remainder in Fee to his ſaid Son Everingham, and 
; | the Heirs Male of his Body, with Remainder to Gerves (Brother to Old Everingham) and the 


” * 


5 Heirs Male of his Body: And ſoon after, Old Evermgham died. . 
2. S 3. May, Young Evering ham and his Mather Sar ab ſuffer d a Recovery, and Declared the Uſes by Leaſe 


262. ind in and Releaſe ( by which alſo a Tenant was made to the Frecipe;) and the Uſes were as to 
Trin. 1672. Part to Nevill and Thomfon (two . Truſkes of the term of Forty Years) for Two Hundred 


Years, to Pay Debts, in edule : And the Relidue to Young Evermghben and his Heirs, 


5 Dec. 1674 Arme (Wife of Young Everingham) died, leaving no Iſſue Male, and only the Appellant Dorothy. 


„ . . Young Everingham borrow?d 7001. of one Tyreman, for which he made a Mortgage of a Cloſc 
e 1675. call'd Burkenbolme, (patt of the Eſtate charged with the Forty Years term) by . 5 Leaſe Ge 
2u.lͥThouſand Years, for ſecuring the Re- payment of the 700 /. and Intereſt, 


5 1676, Everingham treated with the Friends of the Reſpondent Elizebeth (then Elizabeth Shipman) for 
a Marriagewith her: And there being the ſaid Charge of the ſaid Forty Years term, and the 


Mortgage to Tyreman upon the Eſtate, N . 
15. 18. Myy, By Indentures of Leaſe and Releaſe, a Settlement was made before Marriage in Conſideration 
1676. thereof, and of 2500 l. Portion: By which the Eſtate was ſettled to the Uſe of Everingham 


A with Remainder ( Except as to ſuch Part as was to be to Elizabeth for her Jointure) to | 


e and Crooke (her Truſtees) for Five Hundred Years. | „ 
The Truſt of which Term was declared to be, That in caſe the 20001. ſecured by the 


Term of Forty Years for Dorothy, and Tyreman's 700 1. and Intereſt for it, ſhould becoamm 


due, to be raiſed and be paid after Everhingham's Death, and during the Life of Eliza- 


beth; that then Tate and Crooke might, if they thought fit, by Leaſe, Mortgage or Sale, 
raiſe and pay the ſaid Summs, to the Intent to ſecure and free Elizabeth's Jointure-Lands 


from the ſaid 2000 /. and Term of Forty Years, and Mortgage for 5700 l. and Inter 

bot it, during the Life of Elizabeth. W 5 * | , 0 g 1 
Remainder as to Part of the Eſtate to Elizabeth for Life, for her Joĩinture. 7 
Remainder to the firſt and other Sons of that Marriage in Taile Male: And in failure of 


Iſſhe Male, a Term of Two Hundred Years was veſted in Truſtees, to raiſe Portions for the 


Daughters by that Marriage. 1 5 | f 
And Everingham Covenanted, That the Eſtate ſettled for the Jointure of Elizabeth; was and 
| _ _ ſhould continue of the clear Yearly Value of 320 J. JJ! lm v8 : 
In Aug. 1679. Young Everingham died, leaving no Iſſue by Elizabeth : At which time his Mother Sarab was 
= alive, and in poſſeſſion of her Jointure, about 100 l. per Amum. _ 3 | 


Upon which Mr. Nevill (one of Dorotiy's Truſtees and her Uncle, (all the other Truſtees but 


the Lord Fairfax being dead) immediately entred on all the reſt of the Eſtate, (not compre- 


hended in the One and twenty Years Term which Old Everinghan?s Executors or Aſſigns had. 
nor in Sarah's Jointure) which Eſtate ſo entred upon was about 120 J. per Annum) by virtue of 
the term of Forty Years for raiſing Dorothy*s Portio. „ 


In Jah, 1680. Mr. Taylor Married Elizabech: And they being like to get nothing out of the Eſtate 3 great het 


while, for their 3 20 l. per Annum, nothing being left for them, 


The 


- 
9922 
* » - 
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5. March, 1690. 


(2) 


In Eaſter- Term, The Reſpondents Mr. Taylor and his Wife Exhibited their Bill in Chancery; agai 1 
1681. and her Truſtees, and 5. Tyremer, to redeem and have an Account, e e 2 
Eſtate after the 2000 J. and 700 J. ſatisfied; And to have their Jointure made good 320 1. 


23 Mey 1685. The Cauſe was Heard by the Lord Guilford, and the 2000 1, to Dorothy was Decreed to * - 


raiſed (but without Intereſt) out of the Profits; And then Tyreman's principal Int | 
Coſts; And afterwards the Reſpondents Mr. Taylor and his Wife's Arrears 5 hte 5 2 | 


And it was referred to a Maſter to fee what raiſed of the 20001. And to Compute | 
Tyreman's principal Intereſt and Coſts; And the Arrears of the 320 l. per Amum Jointure. 


And a Sale to be made for Satisfaftion of the Parties ; And all Parties concerned might 
n Mr: Avail (bestes Traben had from her Hb Peng 

|My, 1686. The Maſter reported, That Mr. Nevill ( Dorothy's Truſtee) had from her Father's Death + 
as that Time, received 765 l. 7s. 6d. of the 2000). og ion 0 Oe 
That Tyreman's Money was 114 1 J. And that the Reſpandents Mr. Taylor and his Wife were 

Arrear of their 320. per Anmam Jointure 2080 l. And the Maſter. gave Time to the Parties 

to procure Purchaſers. 55 ONT THE 3% So 3 


3. Fune, 1686. Propoſals of Parchaſors being brought to the Maſter, he reported one Mr. Stern to be the 


beſt Purchaſer for 4650 J. | | 1 | 
But vpon the Purchaſer's Councels Inſpecting the Title, there were faults found in it, ſo 

be was adviſed not to 8 nor did not, of which he made Oath. | | 

And the Objections to the Title being then not to be ſalved, there were no further Proceed- 

ings about a Purchaſer. | . „ | 

And the Objection was, That the Deeds to make the Tenant to the Precipe, and Declare 

the Uſes of the Recovery, were not to be found or heard of, which was conceived to be 


very fatal. | 3 | 
So Dorothy*s Truſtee (Mr. Nevill,) went on in receipt of the Rents, towards further railing 
the 2000 l. And, . 333 Ro 
The Maſter took a Subſequent Account, by which he reported that Mr, Nevil had received 
7311. 8 5. 64. more: So there was but about 500 /, remaining of the 2000 l. to be raiſed. 
In 1690, or The ſaid Dorothy Married the now Lord Roſeberry, then called Archibald Primroſe. And. 
1690, They Petitioned the then Lords Commiſſioners of the Great Seal, to Re- hear the Cauſe upon 
8. July, 1651. the point of Intereſt for the 20001, And, EE Hh | 
28, Fuly,1691, 5 Cauſe was Re- heared accordingly : And they did not think fit to give Intereſt out of 
But ſaid, Dorothy ought to have a Maintenance of 40 J. per Aunum till her Age of Seventeen 
Fears, and from thence Intereſt at $4. per Cem. And Decreed im. 
7 Which was in Effect, making a new Settlement, for there was not a word of thoſe 
x Matters in the Marriage-Settlement of her Mother.  _ 
And they Decreed further, That the ſaid Maintenance and Intereſt ſhould be made good, 
out of the Moneys in her Truſtees Hands, ſo far as it would Extend: __ _ 9 


And b 070 9 NE DW air TRA Ooty Pi 7  _—— IJ 

And Mr. Nevill was Ordered to ſhew gzuſe why be ſhould not anſwer Intereſt for the Money } 

ſo reported to be in his Hands, as aforeſaid. „ : "i 

| - r | the Maſters Report, the Court would conſider how far the Truſt Eſtate ſhould 

ſtand charge. 95 5 | 5 6•d TT 
21. June, 1702. Mr. Nevill ſhewed Cauſe. Upon which it was Ordered, That he anſwer and pay ſuch In- 

| - tereſt and Profits as he received and made of the Truſt Money, to be aſcertained by his own 

| Oath; And he by his Affidavit to ſet forth in particular, the Times and Manner of receiving 

c 7 or nn 0 

The Reſpondents Mr. Taylor and his Wife being aggrieved at thoſe Orders; and the Great Seal * 


7. Nov. 1694. They Petitioned the Lord Somers to Re- hear the Cauſe, as to the ſaid Maintenance and In- 
tereſt ; Which being Ordered,  _ il 8 * 
24. Fan. 1694 The now Appellants(donhting the Juſtice of thoſe things themſelves) Petitioned alſo that they 


might be at libetry at the Re- hearing to Inſiſt upon Intereſt for the 2000 l. from Dorothy*s Fa- 


|  2.March1594 The Cauſe came on to be Re · heard on. both thoſe petitions; And the Lord Somers, upon reading 


both the Settlements, Declared, That on the Words of the Deed of Settlement on Dorothy*'s Mo- 
ther*s Marriage, he could not take the 2000 l. to be raiſed to be a Groſs Summ to carry Intereſt 
from the Father*s Death in 1679. whilſt the Truſtees were in Poſſeſſion of the Truſt Eſtate; to 
the prejudice ofthe Reſpondents Mr. Taylor and his Wife, who came in, in Remainder, and had 
Exhibited their Bill for the Direction of the Court, no Bill being Exhibited on behalf of Dorothy , 
And Ordered the Lords Commiſſioners Decree to be ſet aſide, and the Lord Guilſord's Decree 
do ſtand. 5 . . 425 „„ Os 
And the Account to be carried on. 


9. Sept. 1695. The Maſter made a Reports by which it appeared the whole 20001. was raiſed with an 


Overplus of 110. 35. 6 fe 8 = 3 3 | 
And all the ſaid Reports were made to the Satisfaction of the Accomptant- Truſtee, and 
were confirmed without any Exception taken by him to the Account. „55 
The now Appellants not reſting ſatisfied with the ſaid laſt Decree in 1695. Petitioned the 
Lord Somers (upon the like grounds as this Appeal is) for another Re- hearing, for the Intereſt 
of the whole 20007. as againſt the Eſtate. And, DYES rn oe 
22. Nov.1695- The Cauſe was Re- heard accordingly, and upon full Debate and Hearing what could be 
| e e on both ſides, His Lordſhip Declared he ſaw no Cauſe to alter hs former Order, but 
Confirmed it. VV J Fe 
And the Appellants Truſtee being over- paid the 2000 1. | By 


. 


3 18, fe23. Fen. By orders then made, (the Reſpondents having been kept out of the Eſtate about Sixteen Years) 


1695. were let into Poſſeſſion of it, (v1z.,) 


Mr. Tyreman of the Cloſe called Birkenholme z And Mr. Taylor and his Wife of the reſt of the | 


Eſtate. 5 5 * 
And Mr. Nevil re- pay d Mr. Taylor the 110. 35. 6 d. which was over- paid. 
And the Reſpondents hoped they had been in peace. But, | \ | 

The Heir Male delivered Declarations in Ejectment upon the Intaile. Upon which Mr. Taylor 
and his Wife were forced to Exhibit a Bill againſt him and the whole Family of the Creſſeys, to 
diſcover the Deeds that made a Tenant to the Precipe, and Declared the Uſes of the Recovery. 

And after Evaſive Anſwers put in, and Exceptions taken to them, in order to have further 
Anſwers, | 


— Jul, 1900) The Deeds were diſcovered, and brought to the Reſpondents Mr. Taylor and his Wite, by 


one of the Defendants (a Councel in the Family) all torn to pieces. 


| Notwithſtanding which (the Heir Male ſtill preſſing on bis Ef the R 
| Notwithſtanding which Cthe Heir Male ll prſing on bis Ejetment) the Reſvondent 


ture of an Accommodation, they thought it adviſeable to Agree with him, and give him 


170. 00 l. for his Title: And thereupon he levied a Fine, and ſuffer d a Recovery, and made 
- a Conveyance. _ 5 335% re, 
> So that here was due to the Reſpondents Mr. Taylor and his Wife, when they obtained 


Poſſeſſion for the Arrears of their 3 20 l. per Annum, (above 5000 l.) beſides the 5001. 
they were neceſlitated to pay the Heir Male: And the growing Jointureof 3201. per Am. 


did and does run on. | 


- 


And the whole Eſtate they are in poſſeſſion of, is but 220 l. per Amun, andis all they can 
ever have: For the Cloſe in Tyremar's Security is not worth more than his Money. 


And yet the Appellants would load the Eſtate further with Intereſt of their 2000 l. though 


| .  - © their Truſtee received and had in his hands ſuch Moneys from time to time, as aforeſaid : 
| Wubenas they ought to have Proſecuted him, to make him pay Intereſt for them. 


But we ſuppoſe they have quitted him : And if they have not made him pay Intereſt, are 
willing he ſhould go away without paying any; and yet endeavour to make the Eſtate 


pay it, for he is not brought in a Party to the Appeal. | 
And whereas the Appellants ſeem to blame the Reſpondents, for not doing what they think 
' Was proper on the Infant Dorothy*s Behalf : | | Ti gs | 3 
If any thing more ſhould have been done than was, it is hoped the Reſpondents ſhall not 
ſuffer for any Omiſſion or Neglect of the Appellants own Truſtees, if any were. 5 
Beſides, the Appellants are ſatisfied with their Truſtee s Proceedings; or elſe why 
- did they not Appeal againſt him? „ 3 | 
Bt to be ſure they have Accounted with and Diſcharged him, or elſe he would not have 
Re paid the 1104. 3s. 6d, which vas in his hand es. 


ee 
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